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Abstrack

This paper chronologically surveys the development of Islamic
law in the Indonesian socio-political setting under the Dutch (-
1942}, Japanese (1942-1945) and post-independence (1945-to
present) governments. The development will be analyzed from
the perspective of continuity and change in three main areas.
First of all, it underlines the continuity and change in theme
from pure ritualism to human interactions and even criminal
law. The second dimension of the focus is on theoretical and
practicallegal needsinthe lightofhumanresource development,
by concentrating on the change in Indonesian Islamic legal
authority from kyais (Traditionalist-Islamic boarding school
graduates and Javanese-sufi style Islamic leaders) to self-
cducated and Wahhabite-inspired pan-Islamist legal thinkers,
new intellectuals (“secular” nationalist graduates of Dutch
education-al system), and then new Muslim intellectuals
(Muslim graduates of Dutch, and then Western, institutions
of higher education); from independent legal thinkers to
collections of the legal opinions of Islamic organizations; or
from Shafiism to Wahhabite-inspired “pan-Islamism” (the
slogan “Return to the Qur’a>n and the Sunna”-inspired non-
madhhabism), state authorities, the House of Represen-tatives
and then the People’s Consultative Assembly; from “yellow”
and “white” figh texts to state laws (“positivism™). Finally, this
study pays a great deal of attention to women’s voices on the
impact of implementation of Islamic law on their affairs.
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Introduction

At the turn of the 20® century, the pesantren (Islamic boarding
school) was the main center of Islamic learning, and especially law,
in Indonesia. The pesantren offered instruction in Shafiite, ritual-
oriented Arabic texts. Most Islamic legal authorities were kyais who
published little that was original, since the pesantren educational
system heavily depended on rote learning, while neglecting writing
skills.! Indeed, the pesantren was little better than a high school.
For advanced studies, graduates traveled to Mecca, Medina or
Cairo.? Their references were mostly Arabic, since they did not
know Dutch or English. They followed such introductory books
of Islamic law as Farh} al-Mu ‘in, Tah/jrir al-T}ulab and al-Bajuri.
Although Shafiites, they did not refer to al-Shafi‘i’s own works
like al-Umm (or al-Risala). Instead, they used the Tuhfa of Ibn
Hajar al-Haythami (d. 1565) and the Nihaya of al-Ramli (d. 1596),
both of them commentaries on the Shafiite Minhaj al-T}alibin
of Nawawi (d. 1277).® Nor, according to the Reformist-oriented .
historian Deliar Noer, did they question the rationale of the farwas
they received.! They did not allow falfig (moving from one Islamic
school of law to ancther} or ijtihad. Moreover, as sufi-oriented
scholars, they indulged in popular Islamic practices like tomb-
visiting and tahlilan.’ Yet while these characteristics remained true
until the 1970s, a nevy kind of Islamic legal authority had emerged
in the early twentieth century. This new authority was Wahhabism,
introduced by such supporters as Ahmad Dahlan (founder of the
Muham-madiyah in 1912), Ahmad al-Shurkati (founder of Al-
Irsyad in 1913) and A. Hassan (founder of the Persatuan Islam or
Islamic Unity in 1923), who called on Indonesian Muslims to return
to the Quran and the Sunna.® Their Wahhabite, Salafite, Puritan
and Reformist orientation led them to criticize the “old” authority
of the kyais, for which reason the former were called the Young
Group (Kaum Muda) as compared to the latter, called the Old
Group (Kaum Tua). Like kyais, they were, however, self-educated,
and knew only Arabic —never having attended Dutch-sponsored
universities. They marked the emergence of a new genre of Islamic
legal discourse, since they introduced Hanbalite authors like Tbn
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Taymiyya and Ibn Qayyim to a primarily Shafiite community.! They
were committed to purging the practices of their co-religionists of
non-Islamic influences, to reopening the gate of ijtikad, to crushing
taglid and to allowing falfig (moving from one school of law to
another), by introducing the study of comparative Islamic law and
legal theory. These reformists, according to Martin van Bruinessen,
introduced not only Sayyid Sabiq’s puritan Figh al-Sunna, but also
Ibn Rushd’s comparative Bidayar al-Mujtahid? since by this date
few classical Islamic texts had been translated into the vernacular.
They also condemned several traditionalist practices, especially
those of “T.B.C.,” standing for fakhayyul (superstition), bid‘a
(“innovation” and deviating) and churafat [khurafat] (myth).

At the political level a very significant change took place.
In 1901 the Dutch Queen Wilhelmina started her Ethical Policy,
designed to improve the welfare of the people of the East Indies
by providing them in particular with modern education.’ This
proved significant for an entire generation, including the young
student and future president Sukarno, who was eventually to earn a
B.A. in Architecture. He and his colleagues would later be called
“wong sekolahan” by their contemporary Indonesians for having
been educated in Dutch modern schools as opposed to “wong
pondokan” (graduates of the pesaniren). These “new intellectuals™
unsurprisingly founded a nationalist movement that was “secular”
intone. Three years after the establishment in 1924 of the Indonesian
Students Association’ by Muhammad Hatta (later the first Vice-
President of Indonesia), Sukarno founded the Indonesian National
Association,® which he transferred to the National Indonesian
Party’ the following year. Likewise in 1928, the Youth Congress in
Batavia (now Jakarta) adopted the Youth Oath, which called for one
single nation (Indonesia); and one national language (Indonesian
language). Nationalism soon grew stronger when in 1921 Islamic
Nationalism, represented by the Islamic Association (Sarekat Islam),
split into a White Islamic Association (following Tjokroaminoto)
and a Red Islamic Association (following Semaun). The former
was Muslim, the latter Communist.® Thus the Islamic Association’s
efforts to “perfect Indonesian Nationalism by adding the dimension
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of monotheism-religiousness-Islamism,”! failed. It was incapable
of bridging the principal conflict of the decade.? Unfortunately for
Sukarno, however, he and his supporters were sentenced at about this
time to a four-year prison term for challenging Dutch authority. In
his political exile, Sukarno was sent reformist books by A. Hassan:
these writings apparently had a considerable effect on Sukarno, with
the result that he later emerged as the leading “new intellectual.”
Sukarno was neither trained as an Islamic legal scholar nor did he
know Arabic, but he wrote a number of articles to criticize “narrow-
minded” Islamic legal practices. In Bengkulu in 1930, for example,
he protested against the Muhammadiyah’s practice of separating
men and women in the mosque. He also encouraged Indonesian
Muslims to use soap in place of dust to cleanse their bodies of a
serious uncleanness (al~najasa al-mughalaz}a), and to use modern
brush and paste in place of the siwak (a piece of ‘arag wood) to
clean their teeth.

According to Sukarno’s reasoning, the Prophet Muhammad
only taught Muslims to use the ancient ways of cleaning because
there were no such modern tools as soap and brushes. The spirit
of the law, Sukarno argued, obliged a Muslim to clean himself
using the best tool available. “For me, anti-taqlidism means not
only ‘returning’ to the Qur’an and Hadith, but also ‘returning to the
Qur’an and the Hadith with the help of knowledge and science.”™?
The traditionalists, who were deficient in writing skills, failed to
respond to Sukarno’s criticism. The only reply came from the “new
Muslim intellectual” Muhammad Natsir (later Prime Minister of
Indonesia). He discussed Sukarno’s ideas, and thereby helped
create the Nationalist versus Muslim conflict before, during and
after the independence of Indonesia. The young, self-educated
reformist writer Mohammad Hasbi Ash Shiddieqy, like Natsir,
criticized Sukarno’s rational interpretation of Islam. Ash Shiddieqy
even categorized Sukarno as falling into the rationalist-secularist
group, which in his eyes included men like Taha Husayn, ‘Ali
‘Abd al-Raziq (Egypt), Nazira Zayn al-Din (Lebanon) and Mirza
Ghulam Ahmad (India).*
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II. Muhammadiyah, NU and Islamic Law in Indonesia

The Muhammadiyah was quick to adopt the Dutch educational
system, and started to produce high school graduates. These “new
Muslim intellectuals” were trained in modern subjects, including
Dutch and English, but received a very limited grounding in the
principles of Islamic law. In 1927 the Muhammadiyah established
the Majlis Tarjih to provide its members with Islamic legal solutions
to their daily problems. (The choice of the name Majlis Tarjih
rather than Majlis Ijtihad may well have been an indication of the
Muhammidyah’s lack of confidence in the abilities of its human
; resources). On the other hand, the Traditionalists established
!‘ Nahdlatul Ulama in 1926 to defend their interests against the
criticism of such Wahhabi-inspired reformist movements as
? the Muhammadiyah, Al-Irsyad and Persatuan Islam. Unlike
- the Muhammadiyah, the Nahdlatul Ulama rejected the Dutch
educational system. As a result, the graduates of pesantrens were
for their part poorly grounded in modern subjects, despite their
mastery of Arabic and Islamic disciplines. Like the Muhammadiyah,
the Nahdlatul Ulama established a legal council called the Bahtsul
Masa’il (Problem Forum). Both institutions became new legal
; authorities for their respective Muhammadiyah and Nahdlatul
L Ulama followers. In its Mu‘tamar (National Congress), held in
Banjarmasin (South Kalimantan) in 1935, the Nahdlatul Ulama, for
P example, had to answer a critical question: Were Muslims obliged
to defend the Indies (“Indonesia™), which was under a Dutch non-
Muslim government, against foreign at-tack? The reply of thousands
of Nahdlatul Ulama scholars in aftendance at the Bahtsul Masa’il
session was affirmative. It was obligatory for [“Indonesian™]
Muslims to defend Dutch-controlled “Indo-nesia” against foreign
attack. Their reasoning was that “Indonesian” Muslims were free
to practice their religion, and that there had been Islamic kingdoms
before the coming of the Dutch. Their figh argument was based on
Ba ‘Alawi’s pesantren text Bughyat al-Mustarshidin. Their positive
answer, according to Abdurrahman Wahid (former President of
the Republic of Indonesia), reflected Ibn Taymiyyah’s theory of
ta ‘addud al-a imma —i.e., to be realistic and effective, Muslims are
allowed to have more than one leader (or state).!
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